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PER CURIAM

Hudson Tea Buildings Condominium Association (Association)
and over two hundred individually named unit owners (Owners)
(collectively, plaintiffs) asserted various statutory, tort and
contract claims, related to alleged construction defects,
against Block 268, LLC (Block 268); Hoboken Land I, LLC; Apollo
Real Estate Advisors, L.P.; and Toll Brothers, Inc.
(Defendants) .’ Plaintiffs alleged the defects affected both
common elements and individual units in a 525-unit condominium
development (Condominium) in Hoboken.

In 1lieu of an answer, defendants moved to compel

arbitration and dismiss the claims of those individual unit

' Plaintiffs originally included 117 individual unit owners,
including roughly seventy original purchasers whom defendants
claimed agreed to arbitrate. Defendants called these plaintiffs
"arbitrating plaintiffs,"” a term we adopt. In an amended
complaint, another 164 unit owners were added as plaintiffs,
including more arbitrating plaintiffs. Plaintiffs also asserted
claims against other defendants, including GMAC Institutional
Advisors, LLC, and Paulus Sokolowski and Sartor, LILC. The
claims against them are not before us.
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owners who, defendants argued, agreed in their ©purchase
agreements to arbitrate their claims. Defendants did not seek
dismissal of the Association's claims related to common
elements, although what constituted common elements was
disputed. Defendants also did not seek the immediate dismissal
of the claims of owners who did not execute arbitration
agreements, for example, those who were not the original
purchasers of a unit. The court ultimately denied the motion
without prejudice, pending discovery regarding the nature of the
alleged defects, and whether they pertained to common elements
or individual units.

Having reviewed the record in light of the applicable legal
principles, we reverse.

I.

The Condominium consists of o0ld factory and warehouse
buildings that were renovated for residential use. Initially
rental properties, the buildings were later converted to
condominium use. The public offering statement identified Block
268 as the condominium's sponsor. Roughly 184 of the current
plaintiffs entered purchase agreements with Block 268 in which
they agreed to arbitrate their claims (Agreement). We review
the terms of the Agreement, the Master Deed, and plaintiffs’

allegations of construction defects.
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The Agreement provided that the "[u]nit is being sold in
'AS-IS' and 'WHERE IS' condition."™ Block 268 made no "promises
or representations as to the condition of the Property[.]" In a
prominent paragraph, Block 268 disclaimed all warranties
regarding the common elements and units, including warranties of
"merchantability, habitability, workmanship and salability[.]"
The disclaimer survived the closing.

The parties also agreed to arbitrate "any and all disputes"
with the seller. The arbitration clause, paragraph 13 of the
Agreement, states:

Buyer, on behalf of Buyer and all permanent
residents of the Unit, including minor
children, hereby agrees that any and all
disputes with Seller, Seller's parent
company, or their subsidiaries or
affiliates, whether statutory, contractual,
or otherwise, including but not limited to
personal injuries and/or illness ("Claims")
shall be resolved by binding arbitration in

accordance with the Supplementary Rules for
Residential or the Construction Arbitration

Rules and Mediation Procedures, as
applicable, of the BAmerican Arbitration
Association (AAA)[.]?

> The quoted language appears in the forms of the Agreement

designated "Revised 8/31/06," "revised 10/2/06," "revised 09-13-
07," "Revised 2-21-08," "Revised 05/23/08," and "Revised 02-02-
10" and used in multiple instances. However, the record also
includes multiple versions of a different form "Revised 7/27/05"
and "revised 6/27/05," which require "binding arbitration in
accordance with the Supplementary Rules for Residential
Construction or the Commercial Arbitration Rules and Mediation
Procedures, of the American Arbitration Association[.]"
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Aside from preserving the right to litigate certain small claims
matters, the clause also stated, "Buyer understands that by
initializing this arbitration paragraph, he or she is giving up
his or her right to a trial in court, either with or without a
jury." The clause expressly stated it was governed by the
Federal Arbitration Act (FAA).

The Agreement also restricted assignments, stating: "Buyer
expressly agrees not to assign, sell or in any manner transfer
this Agreement or any of Buyer's rights, title and interest
therein. This Agreement shall extend to and be binding upon
their heirs, executors, administrators and successors of their
respective parties." The Agreement repeated elsewhere, "This
Agreement shall be binding upon the respective heirs and
successors of the parties. Buyer may not transfer, sell or
assign this Agreement."

The Master Deed identified items deemed to be within an

individual unit. They included window frames, 1lighting
fixtures, interior walls and partitions, "and all other
improvements located within the boundaries of such Unit . . . or

which are exclusively appurtenant to a Unit, although all or
part of the improvement may not be located within the boundaries
of the Unit[.]" Appurtenant improvements included the "portion

of the common heating, plumbing, ventilating and air
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conditioning system as extends from the interior surface of the
walls, floors or «ceilings into the Unit," and "equipment,
appliances, machinery, mechanical or other systems, including,
but not limited to, heating, plumbing, and ventilating
systems[.]" The Master Deed provided that "to the extent that
such items are located in common walls, ceilings, floors or
other Common Elements, the Association shall be responsible for
the maintenance, repair and replacement of same[.]" The Master
Deed described the common elements in detail, including, among
other things, "common systems and equipment including
mechanical, electrical, plumbing, ventilating, sprinkler and
fire suppression systems[.]" The Master Deed also stated that
the Association would administer, operate and maintain the
common elements.

In their complaint, filed in October 2011, the Association
alleged defendants violated the Planned Real Estate Development
Full Disclosure Act (PREDFDA), N.J.S.A. 45:22A-21 to -56 (counts
one and eleven); breached their fiduciary duties by preparing an
inadequate budget (count two); engaged in conduct resulting in
construction defects (count three); breached their fiduciary
duties to correct and disclose those defects (count four);
breached the contract between owners and defendants by failing

to convey defect-free units (count six); breached various
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implied warranties (count seven); intentionally misrepresented
the quality of construction (count eight); and violated the
Consumer Fraud Act, N.J.S.A. 56:8-1 to -195 (count nine).
Plaintiffs sought punitive damages (count ten).

Counts six, seven, eight, nine, and eleven were also
asserted on behalf of the numerous Owners, who were specifically
named. The complaint also alleged that each of the Owners
assigned their claims against the defendants to the Association.
The form of assignment, which was attached to the complaint,
assigned all claims involving misrepresentations in the public
offering statement, negligence and breach of contract pertaining
to "window frames, panes, hardware and systems, heat pumps and
compressors for heating and air conditioning, fire partitions
between united and common elements[.]"’

Plaintiffs alleged that engineers whom the Association
retained found that "there are substantial defects and
deficiencies including but not limited to the fire resistance
and protection walls, exterior facades, roof assemblies, window
wall assemblies and perimeter terminal air-conditioning (PTAC)

unit sleeves, insulation, concrete walkways and landscaping

> Plaintiffs also asserted claims against various fictitiously

named defendants (counts twelve and thirteen). Their claim
against the attorneys for the sponsor, which is not before us,
was asserted in count five.
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(Construction Defects)." Plaintiffs alleged "property damage to
the common elements, window frames, panes, hardware and systems,
heat pumps and compressors for heating and air conditioning,
fire partitions between the units, and will incur substantial
expense to repair and/or replace" the defects. Plaintiffs
contended the construction defects were building-wide. They
also alleged that "a communal resolution" was required because
defective elements — such as massive window elements — covered
more than one unit, and other defective elements in one unit,
such as a leaking PTAC, caused water damage to another unit.

In lieu of an answer, defendants moved to dismiss the
claims of seventy-two named unit owners and to compel
arbitration.* Plaintiffs opposed the motion, and argued the
arbitration clause pertained only to issues arising directly out
of the Agreement. Plaintiffs also cross-moved to amend the
complaint to add 164 additional unit owners as plaintiffs.

In January 2012, the court denied the motion to dismiss and
to compel arbitration. It also granted the unopposed motion to

amend the complaint. On a motion to reconsider two months

‘* Defendants state they anticipate moving later, based on

discovery, to compel arbitration of subsequent purchasers on the
grounds they succeeded to the initial purchasers' obligation to
arbitrate.
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later, the court reaffirmed its decision, except to provide that
its denial of the motion to dismiss was without prejudice.’

In its initial opinion, the —court found that the
arbitration clause was not "sufficiently clear and unambiguous
for this Court to dismiss this case and refer the plaintiffs to
arbitration." The court characterized plaintiffs' common law
claims as akin to the "prototypical claim filed on behalf of a
condominium association" under the Condominium Act (Act),
N.J.S.A. 46:8B-1 to -38. The court also adopted plaintiffs’
view that the "type of alleged endemic problem on a project-wide
basis is the type of thing that should not be the subject of
implementation of individual arbitration clauses and individual
subscription agreements[.]"

In its decision on the reconsideration motion, the court
refused to compel arbitration based on the face of the
complaint. The court concluded that discovery would clarify the
nature and scope of the deficiencies, and therefore clarify what
issues were arbitrable. The court reiterated its concern about

inconsistent outcomes if some claims were referred to

> In June 2012, plaintiffs moved for leave to file a second
amended complaint, in which the Owners were removed as
plaintiffs, and the Association was the sole plaintiff, acting
on its own behalf and as assignee of the Owners. Plaintiffs'
counsel certified that the individual unit owners had been named
"only . . . for informational purposes." That motion is
apparently still pending before the trial court.
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arbitration and others not. The court also declined to rule on
the effectiveness of the Owners' assignments. Defendants'
counsel had argued that the assignments were ineffective, given
the Agreement's anti-assignment provisions, and, in any event,
even if they were effective, the Association was bound by the
assignors' agreement to arbitrate.

Defendants appeal from both +trial court orders. They
argue, principally, the trial court erred in ruling that the
individual owners' claims fell outside the scope of the
Agreement's arbitration clause.

IT.
We exercise plenary review of the trial court's decision

regarding the applicability and scope of an arbitration

agreement. EPIX Holdings Corp. v. Marsh & McLennan Cos., Inc.,

410 N.J. Super. 453, 472 (App. Div. 2009) (citing Harris v.

Green Tree Fin. Corp., 183 F.3d 173, 176 (3d Cir. 1999)). The

issue whether the parties have agreed to arbitrate is a question

of law for the court. Bd. of Educ. of Twp. of Bloomfield v.

Bloomfield Educ. Ass'n, 251 N.J. Super. 379, 383 (App. Div.

1990) ("Whether the parties are contractually obligated to
arbitrate a particular dispute is a matter for Jjudicial

resolution."), aff'd, 126 N.J. 300 (1991); Moreira Constr. Co.

v. Twp. of Wayne, 98 N.J. Super. 570, 575 (App. Div.) ("[I]lt is
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inescapably the duty of the judiciary to construe the contract
to resolve any disagreement of the parties as to whether they

have agreed to arbitrate[.]"), certif. denied, 51 N.J. 467

(1968).° "In determining the scope of an arbitration agreement,
a court must 'focus on the factual allegations in the complaint

rather than the 1legal causes of action asserted.'" EPIX

Holdings Corp., supra, 410 N.J. Super. at 472-73 (quoting

Genesco, Inc. v. T. Kakiuchi & Co., 815 F.2d 840, 846 (2d Cir.

1987)).
Generally speaking, New Jersey "has recognized arbitration

as a favored method for resolving disputes.” Garfinkel wv.

Morristown Obstetrics & Gynecology Assocs., P.A., 168 N.J. 124,

131 (2001). Public policy "requir[es] a liberal construction of

contracts in favor of arbitration." Alamo Rent A Car, Inc. V.

Galarza, 306 N.J. Super. 384, 389 (App. Div. 1997) (citations

omitted); see also Alfano v. BDO Seidman, LLP, 393 N.J. Super.

560, 575 (App. Div. 2007) ("As a general rule, courts have

® We note Rule 7 of the AAA Commercial Arbitration Rules, and

Rule 9 of the AAA Construction Industry Arbitration Rules,
incorporated in versions of the arbitration clause, allow an
arbitrator to determine his or her own Jjurisdiction. However,
as neither party has relied on these rules, we do not address
their impact. See Contec Corp. v. Remote Solution Co., 398 F.3d

205 (2d Cir. 2005) (stating arbitrator may determine issue of
arbitrability where parties consent by agreeing to abide by AAA
Commercial Arbitration Rules, including its rule on

jurisdiction).
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construed broadly worded arbitration clauses to encompass tort,
as well as contract claims." (citations omitted)). However,
mindful of the public policy favoring arbitration, we resolve
ambiguity in contract language in favor of arbitration. Volt

Info. Scis., Inc. v. Bd. of Trs. of the ILeland Stanford, Jr.

Univ., 489 U.S. 468, 475-76, 109 S. Ct. 1248, 1254, 103 L. Ed.
2d 488, 498 (1989) (stating that arbitration agreement must be
interpreted after giving "due regard . . . to the federal policy
favoring arbitration, and ambiguities as to the scope of the
arbitration clause itself resolved in favor of arbitration").

At the same time, however, the policy favoring arbitration
is "not without limits," and "neither party is entitled to force
the other to arbitrate their dispute" unless both parties agreed

to do so. Garfinkel, supra, 168 N.J. at 132. "As a matter of

both federal and state law, 'arbitration is a matter of contract
and a party cannot be required to submit to arbitration any

dispute which he has not agreed so to submit.'" Angrisani v.

Fin. Tech. Ventures, L.P., 402 N.J. Super. 138, 148 (App. Div.

2008) (quoting AT&T Techs., Inc. v. Commc'ns Workers of Am., 475

U.S. 643, 648, 106 Ss. Cct. 1415, 1418, 89 L. Ed. 2d 648, 655
(1986)). We therefore rely on basic contract principles to

interpret an arbitration clause. Alamo Rent A Car, supra, 306

N.J. Super. at 390-91.
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Courts examine the specificity of an arbitration clause's
language to determine its scope. Thus, an arbitration clause
that referred to claims arising out of an employment agreement,
but did not expressly refer to statutory claims, was found not
to compel arbitration of a «claim under the Law Against

Discrimination (LAD). Garfinkel, supra, 168 N.J. at 134-35. On

the other hand, a clause that pertained to "any action or
proceeding relating to [the plaintiff's] employment," was broad

enough to cover statutory claims. Martindale v. Sandvik, Inc.,

173 N.J. 76, 96 (2002).

Applying these principles, we reject plaintiffs' argument
that the arbitration clause pertains only to claims relating to
breach of the Agreement itself. The arbitration clause 1is
broadly written to cover "any and all disputes with Seller[.]"
It does not limit arbitrated claims to those arising out of, or

related to, the Agreement. Cf. Doe v. Princess Cruise Lines,

Ltd., 657 F.3d 1204, 1218 (1l1th Cir. 2011) (noting that the
qualifying clause "relating to or . . . arising out of or
connected with" an agreement narrowed the scope of arbitration
of "any and all disputes"). The arbitration clause goes on to
specify that it extends beyond the Agreement, stating it applies
to claims "whether statutory, contractual or otherwise,

including but not limited to personal injuries and/or illness
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('Claims')[.]" The intent to arbitrate physical defects is also
evident in the provision requiring a party, before commencing
arbitration, to give the seller an opportunity to cure,
including "repair of the Unit."

Although the Agreement requires parties to arbitrate claims
pertaining to construction defects, Owners may not pursue claims
pertaining to common elements. Generally, a condominium
association has the exclusive right to sue a developer for
common elements, and unit owners can sue the developer for

defects pertaining to their units. See Siller v. Hartz Mountain

Assocs., 93 N.J. 370, 380-82, cert. denied, 464 U.S. 961, 104 S.

Ct. 395, 78 L. Ed. 2d 337 (1983). The Act identifies common

elements and provides that a condominium's master deed can

further specify common elements. N.J.S.A. 46:8B-3d. The Act
expressly provides that "main walls," "roofs," and exterior
grounds are common elements. N.J.S.A. 46:8B-3d(ii). Also
included 1is an T"appurtenance reserved exclusively for the

management, operation or maintenance of the common elements or
of the condominium property[.]" N.J.S.A. 46:8B-3d(iv); see also

Society Hill Condominium Ass'n, Inc. v. Society Hill Assocs.,

347 N.J. Super. 163, 170 (App. Div. 2002) (stating that the Act

defines common elements "as those elements existing or intended

for common use").
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We summarized the distinction between common elements and a
unit as follows:

One easy way to visualize a condominium
unit 1is as a cube of air, the tangible
boundaries of which are usually the finished
side of the interior sheetrock, ceilings and
floors. While many condominiums vary this
definition slightly (driven, in part, by
allocating maintenance responsibilities),
the condominium wunit is generally seen by
owners as the "inside" of their structure
while the shell and T"outside" of the
building is a common element.

[Society Hill, supra, 347 N.J. Super. at 172
(citation and quotation omitted).]

We emphasized that one can distinguish a common from unit
element by examining whether the unit owner or association bears

responsibility for repairing those building components. Id. at

170-71.

The trial court concluded it could not determine, based on
the sparse record before it, whether certain construction defect
claims pertained to individual units, and therefore, were
subject to arbitration, or whether they pertained to common
elements, and therefore, were claims of the Association not
subject to the Agreement's arbitration clause. In so doing,
however, the court misunderstood its role.

The issue whether an Owner may pursue a claim for damages
for a specific alleged defect — for example, a leaking PTAC or

the window assembly — pertains to the merits of the dispute. It
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does not involve interpretation of the arbitration clause,
which, as we have stated, is within the court's province.
Rather, it requires interpretation of the Master Deed and the

Act, and cases interpreting it, such as Society Hill, supra, in

order to determine the Owners' substantive rights to relief.
Therefore, it is an issue for the arbitrator.

"[I]n deciding whether the parties have agreed to submit a
particular grievance to arbitration, a court is not to rule on

the potential merits of the underlying claims." AT&T Techs.,

supra, 475 U.S. at 649, 106 S. Ct. at 1419, 89 L. Ed. 2d at 656;

see also Amalgamated Transit Union v. New Jersey Transit Bus

Operations, Inc., 200 N.J. 105, 118 (2009) (stating that court

should not address merits of dispute, or engage in
interpretation of substantive contractual provisions at issue).
A court's duty is to refrain from
adjudicating the merits of a dispute that

properly belongs to an arbitrator:

Whether the moving party is right

or wrong is a qguestion of
contract interpretation for the
arbitrator. . . . [TlThe moving

party should not be deprived of
the arbitrator's judgment, when it
was his Jjudgment and all that it
connotes that was bargained for.

[Amalgamated Transit Union, supra, 200 N.J.
at 118 (quoting United Steelworkers of Am.
v. Am. Mfg. Co., 363 U.S. 564, 568, 80 S.
Ct. 1343, 1346, 4 L. Ed. 2d 1403, 1407
(1960)) .1
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Plaintiffs also argue that the possibility of inconsistent
results supports the court's order denying arbitration. We
disagree. The United States Supreme Court long ago recognized
that the possibility of inconsistent results is an unavoidable

product of our arbitration laws. Moses H. Cone Mem'l HosSp. V.

Mercury Constr. Corp., 460 U.S. 1, 20, 103 sS. Ct. 927, 939, 74

L. Ed. 2d 765, 782 (1983). In Moses H. Cone, the hospital

plaintiff complained that its dispute with one party was subject
to arbitration, and a claim for indemnity from a third party was
not. The Court observed:

It is true, therefore, that if Mercury

obtains an arbitration order for its

dispute, the Hospital will be forced to

resolve these related disputes in different

forums. That misfortune . . . occurs

because the relevant federal 1law requires

piecemeal resolution when necessary to give

effect to an arbitration agreement.

[Ibid. ]

The United States Supreme Court has expressly rejected the
so-called "doctrine of intertwining," pursuant to which some
courts claimed they had discretion to deny arbitration of
arbitrable claims "[w]hen arbitrable and nonarbitrable claims

arise out of the same transaction, and are sufficiently

intertwined factually and legally[.]" Dean Witter Reynolds,

Inc. v. Byrd, 470 U.S. 213, 216-17, 105 S. Ct. 1238, 1240, 84 L.

Ed. 2d 158, 162-63 (1985); see also In re the Prudential Ins.
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Co. of Am. Sales Practices Litig., 133 F.3d 225, 234 (3d Cir.)

(stating that "inconsistent results and inefficiencies caused by
arbitration" are not grounds to "frustrate the enforcement of

[an] arbitration clause" under the FAA), cert. denied sub nom.

Weaver v. Prudential Ins. Co. of Am., 525 U.S. 817, 119 S. Ct.

55, 142 L. Ed. 2d 43 (1998); EPIX Holdings Corp., supra, 410

N.J. Super. at 480 (stating "possible inconvenience to plaintiff

is not a sufficiently compelling ground to overcome New Jersey's
strong public policy favoring arbitration").

To reduce complexity, and the possibility of conflicting
results, the court may stay the non-arbitrated claims pending

resolution of the arbitration. See, e.g., Contracting Northwest,

Inc. v. City of Fredricksburg, 713 F.2d 382, 387 (8th Cir. 1983)

(stating that a stay "makes eminent sense when the third party
litigation involves common questions of fact that are within the

scope of the arbitration agreement"); Am. Home Assurance Co. V.

Vecco Concrete Constr. Co., 629 F.2d 961, 964 (4th Cir. 1980)

("While it 1is true that the arbitrator's findings will not be
binding as to those not parties to the arbitration,
considerations of judicial economy and avoidance of confusion
and possible inconsistent results nonetheless militate in favor

of staying the entire action.").
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Lastly, we turn to defendants' argument that the
Association may not assert claims on behalf of the Owners
because the assignments violate the terms of the anti-assignment
provisions of the Agreement. This issue is not properly before
us. Defendant's original motion sought dismissal of certain
Owners' claims, and an order compelling arbitration. Defendants
did not seek an order declaring the assignments void. The trial
court expressly declined to rule on the issue. In any event, an
order declaring the viability of assignments would be an
interlocutory order outside the scope of Rule 2:2-3(a), which
deems as a final and appealable order "all orders compelling or
denying arbitration, whether the action is dismissed or
stayed[.]" As defendants did not seek leave to appeal on the
subject of the assignments' effectiveness, we decline to reach

the issue. See Vitanza v. James, 397 N.J. Super. 516, 519 (App.

Div. 2008).

Reversed and remanded. We do not retain jurisdiction.

| hereby certify that the foregoing
is a true copy of the original on

CLERK OF THE AP \TE DIVISION
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