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ALBERT P. ALTO; ANDRE E. ALTO; ANTHONY ALTO; 

BRANDON ALTO; CHRISTY ALTO; CHRISTOPHER J. 

ALTO; DANIEL J. ALTO, JR.; DANIEL J. ALTO, SR.; 

DOMINIQUE N. ALTO; RAYMOND E. ALTO, SR.; 

RAYMOND E. ALTO; RAYMOND J. ALTO, a 

Representative for Ben Alto, deceased, Marcus M. Alto, 

deceased, Marcus R. Alto, deceased, David Gomez, 

deceased, Susan Martinez, deceased; ROBERT ALTO; 

RONALD J. ALTO, SR.; VICTORIA (ALTO) BALLEW; 

ANGELA (MARTINEZ-MCNEAL) BALLON; JUAN J. 

BALLON; REBECCA (ALTO) BALLON; RUBY BALLON; 

JANICE J. BANDERAS; PETER BANDERAS; VICTOR 

BANDERAS; DAVID A. BROKIEWICZ; DIANA 
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ISLAS; CYNTHIA (SEPEDA) LEDESMA; DESTINY C. 

LEDESMA; AMANDA M. MINGES; ISABELLE M. 

SEPEDA; LUPE SEPEDA; DEBORAH L. VARGAS; 

DESIREE VARGAS; JEREMIAH VARGAS; JESSIAH 

VARGAS; TERRY WEIGHT; JASON ALTO; CAROL 

EDITH CAVAZOS; AIMEE RENAE DIAZ; DANIEL 

GOMEZ; LISA GOMEZ HUNTOON; CHRISTINE 

MARTINEZ; MARLENE M. MARTINEZ; CASSANDRA 

SEPEDA; PAMELA J. ALTO, as Guardian ad litem for 

Marcus M. Green, a minor; PEDRO BANDERAS, as 

Guardian ad litem for Reina A. Banderas, a minor; 

DAWN CASTILLO, as Guardian ad litem for Alexis N. 

Ledesma, a minor, and Jesse Ledesma, a minor; 

MARIA A. PEREZ-ROLON, as Guardian ad litem for 

Roland J. Alto, Jr., a minor; MARTIN DIAZ, as Guardian 

ad litem for Jessica Diaz, a minor, Toni L. Diaz, a minor, 

and Jacob Diaz, a minor; DONALD MARTINEZ, as 

Guardian ad litem for Donelle Martinez, a minor, Justine 

Martinez, a minor, and Sabrina Martinez, a minor, 

Plaintiffs-Appellees, v. MICHAEL BLACK, Director of the 

Bureau of Indian Affairs of Department of Interior; 

ROBERT EBEN, Superintendent of the Bureau of Indian 

Affairs, Southern California Agency, of Department of 

Interior; KEVIN K. WASHBURN, Assistant Secretary of 

Indian Affairs of Department of Interior; SALLY 

JEWELL, Secretary of Department of Interior, 

Defendants-Appellees, And DOE, Defendants, 1 

through 10, inclusive, Defendant, SAN PASQUAL 

BAND OF MISSION INDIANS, Intervenor-Appellant.

Subsequent History: On remand at, Summary 

judgment granted by Alto v. Jewell, 2015 U.S. Dist. 

LEXIS 133540 (S.D. Cal., Sept. 30, 2015)

Prior History:  [**1] Appeal from the United States 

District Court for the Southern District of California. D.C. 

No. 3:11-cv-02276-IEG-BLM. Irma E. Gonzalez, Chief 

District Judge, Presiding.

Alto v. Salazar, 2012 U.S. Dist. LEXIS 82014 (S.D. Cal., 

June 13, 2012)

Disposition: AFFIRMED IN PART, DISMISSED IN 

PART, AND REMANDED.
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HOLDINGS: [1]-Because the Indian Tribe's governing 
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Soon after the filing of the initial complaint, the Band 

moved to appear specially as a necessary party and 

sought dismissal of the suit under Federal Rule of Civil 

Procedure 12(b)(7) for inability to join a required party 

under Rule 19.6 Joinder was barred, the Band 

maintained, because of tribal sovereign immunity.

The district court declined to dismiss the action, 

reasoning that complete relief could be afforded absent 

the Tribe. The court then  [**12] granted the Altos' 

request for a preliminary injunction, holding that the 

Altos had raised substantial questions going to the 

merits of their res judicata and arbitrary and capricious 

decisionmaking claims; that they were likely to suffer 

irreparable harm due to the loss of access to rights and 

benefits associated with tribal membership; and that the 

balance of equities tipped sharply in their favor. The 

preliminary injunction forbid the BIA from removing the 

Altos from the Band's membership roll or taking any 

further action to implement the January 2011 

Disenrollment Order pending completion of the litigation. 

The injunction also required the Assistant Secretary to 

issue interim orders directing the Band to: allow the 

Altos access to voting rights, meetings of the Band's 

council, and Indian Health Service ("IHS"); make per 

capita distributions to the Altos of gaming revenue for 

the duration of the lawsuit; and escrow the juvenile 

Altos' per capita trust funds, "to the same extent as was 

required during the pendency of the administrative 

proceedings and before the issuance of the January 28, 

2011 [disenrollment] order."

The following month, the Assistant Secretary issued a 

Memorandum  [**13] Order and Report of Compliance 

with the Preliminary Injunction. The Memorandum Order 

began by explaining that, in the Assistant Secretary's 

view, he lacks authority to "compel the Band to comply 

with all aspects of the orders, exactly as phrased by the 

court." Accordingly, the Order "advise[d]" the Band that 

denying the Altos voting rights "shall be recognized as a 

denial of [their] due process rights, and will not be 

recognized by the Department." It "notif[ied]" IHS and 

the Band that the Altos are eligible for health services 

and that the Assistant Secretary "expect[s]" IHS and the 

Band to comply with regulations regarding the provision 

of those services. And finally, the order "advised" the 

Tribe that denying distribution of per capita payments to 

6 Following stylistic amendments enacted in 2007, Federal 

Rule of Civil Procedure 19 no longer refers to "indispensable" 

parties, but instead uses the term "required party." We do so 

as well.

members "would constitute a violation of the Band's 

Revenue Allocation Plan (RAP)" and "that while this 

order is in effect, the Band may place all per capita 

distributions to the Alto descendants (including minors) 

into an escrow account created for this purpose. If the 

Alto descendants ultimately prevail in this litigation, the 

Band must distribute the funds in the escrow account to 

the Alto descendants, including distribution to the 

 [*1119]  [**14] minors' trust fund as set forth in the 

Band's approved RAP."

The Alto descendants, objecting to the Memorandum 

Order as noncompliant with the preliminary injunction, 

moved the district court to compel the BIA's compliance 

with the portion of the preliminary injunction that 

required the agency to direct the Band to pay per capita 

gaming revenues to the Altos for the duration of the 

lawsuit. The district court denied the objections and 

motion to compel compliance, but did not formally 

amend the injunction to reflect the BIA's concerns about 

the scope of the Secretary's authority.7

Once the preliminary injunction was in place, the Band 

sought and was granted the right to intervene, without 

waiving its sovereign immunity, for the limited purpose 

of filing jurisdictional motions. The Band then moved to 

dissolve the injunction for lack of jurisdiction. Its bases 

for that request were, first, the assertion that the court's 

preliminary injunction order depended on jurisdictionally 

impermissible interpretations of tribal law; and, second, 

that the preliminary injunction order subjects the Band to 

"substantial inequities," by  [**15] providing relief 

running against the Band's self-governance and 

property interests. In addition, the Band renewed its 

earlier motion to dismiss the suit under Rule 12(b)(7), 

for inability to join a Rule 19-required party, and under 

Rule 12(b)(1), for lack of subject matter jurisdiction.

The BIA objected to the Band's motion in part, arguing 

that the Band is not a required party for the Altos' first 

three causes of action. The agency agreed with the 

Band, however, that the court lacked subject matter 

jurisdiction over the fourth and fifth causes of action.

Citing the lack of any indication by the BIA that "it could 

not make efforts to preserve the status quo pending 

resolution of the merits of [the Altos'] claims under the 

APA," the district court refused to dissolve the 

preliminary injunction. The court proceeded, for 

purposes of ruling on the motion to dismiss, to bifurcate 

7 We discuss the scope of the injunction in more detail in Part 

II.B.
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The remainder of the original preliminary injunction, 

paragraphs two through five, went further. It compelled 

the BIA to take action to effect temporary restoration of 

the Altos' access to tribal rights and benefits.

Recognizing that the breadth of the district court's order 

was questionable, the BIA issued a Memorandum Order 

and Report of Compliance that, in operative effect, 

 [*1121]  treats the district court injunction as only 

suspending the implementation of the Disenrollment 

Order pending plenary review of the agency's action. 

While it addresses the impact of a suspension of the 

Disenrollment  [**20] Order on the Altos' rights and 

benefits vis-a-vis the Band, the Memorandum Order—

except in one respect we discuss later—did not 

command the Tribe to take any particular steps 

pertaining to the Altos' membership status. The legal 

obligations to which the Memorandum Order refers stem 

not from the coercive power of the court or from the 

BIA's authority over the Band, but rather from separate 

federal laws and regulations, as well as from tribal 

governing documents. See, e.g., 42 C.F.R. Part 136 

(establishing general principles and program 

requirements for the Indian Health Service); Indian Civil 

Rights Act ("ICRA"), 25 U.S.C. §§ 1301-03; Indian 

Gaming Regulatory Act ("IGRA"), 25 U.S.C. §§ 2701-

2721. Thus, although the Memorandum Order states 

that the Secretary is advising the Band "in compliance 

with the court's order," judicial authority is not the 

operative force behind any weight the Secretary's words 

may carry.

Although asked to do so after the Secretary issued his 

Memorandum Order, the district court did not compel 

the BIA to comply with the injunction as originally 

issued. By denying the Altos' request to order the 

Secretary to provide relief beyond that reflected in the 

Memorandum  [**21] Order, the court acceded to the 

BIA's limited implementation of the preliminary 

injunction. In practical effect, the district court's 

acquiescence in the Secretary's partial compliance with 

the injunction clarified the scope of the court's order. 

Accordingly, the operative injunction, and the one 

subject to our review, encompasses only the 

suspension of the implementation of the Disenrollment 

Order, which according to the BIA's Memorandum 

Order, will have certain impacts on the Altos and the 

Band.

The Band contends that even the suspension of the 

Disenrollment Order, as supplemented by the 

Memorandum Order, is beyond the court's jurisdiction, 

because the Memorandum Order requires the Band to 

treat the Altos as members and to provide them with the 

attendant rights and benefits. The text of most of the 

Memorandum Order, however, does not substantiate 

those concerns. Disapproving the portions of the 

Memorandum Order that "advise" and "notify" the Band 

of the implications of temporarily restoring the Altos' 

membership would have no effect on the Band's legal 

rights and obligations vis-a-vis the Altos during the 

pendency of this suit. At this juncture, we therefore need 

not, and do not,  [**22] decide some difficult questions 

posed by the injunction in its original formulation.

The one exception to the limited nature of the 

Memorandum Order is the portion implementing the 

injunction that states: "If the Alto descendants ultimately 

prevail in this litigation, the Band must distribute the 

funds in the escrow account [if one is created for the 

purpose of holding all per capita gaming revenues 

distributed to the Altos while this suit is pending] to the 

Alto descendants, including distribution to the minors' 

trust fund as set forth in the Band's approved RAP." The 

injunction as a whole, however, provides only 

preliminary relief, while the language just quoted 

specifies what is to happen not now, but "[i]f the Alto 

descendants ultimately prevail." This coercive directive 

therefore does not simply implement the court's order 

preserving the status quo pending its review of agency 

action.

We shall remand for the purpose of allowing the district 

court formally to clarify the original injunction to conform 

to the understanding of the now-operative injunction 

 [*1122]  we have just articulated—namely, as 

suspending the Disenrollment Order while this suit is 

pending and as directing the BIA to implement 

 [**23] that suspension by advising the parties of its 

impact. The part of the Memorandum Order mandating 

distribution of escrowed funds if the Altos ultimately 

prevail goes beyond that limited role, and so should not 

be approved in the revised injunction.

The Band's jurisdictional arguments, if accepted, would 

invalidate the injunction even as so clarified. We 

therefore do not await the clarification but address the 

Band's arguments now.

C. Subject Matter Jurisdiction

The Band moved both to dissolve the preliminary 

injunction and to dismiss claims one through three on 

the ground that this case presents no federal question. 

Its argument is that as the BIA's disenrollment decision 

turned solely on questions of tribal law and governance, 
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